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evaluation methods and procedures to
fit their own facts and circumstances.*3
We encourage smaller public companies
to take advantage of the flexibility and
scalability of this approach to conduct
an efficient evaluation of internal
control over financial reporting.44
Further, we believe the proposed
guidance will assist companies of all
sizes in completing the annual
evaluation of ICFR in an effective and
efficient manner by addressing a
number of the common areas of concern
that have been identified over the past
two years. For example, the proposed
guidance:

e Explains how to vary approaches
for gathering evidence to support the
evaluation based on risk assessments;

¢ Explains the use of “daily
interaction,” self-assessment, and other
on-going monitoring activities as
evidence in the evaluation;

¢ Explains the purpose of
documentation and how management
has flexibility in approaches to
documenting support for its assessment;

e Provides management significant
flexibility in making judgments
regarding what constitutes adequate
evidence in low-risk areas; and

¢ Allows for management and the
auditor to have different testing
approaches.

The information management gathers
and analyzes from its evaluation process
serves as the basis for its assessment on
the effectiveness of its ICFR. The extent
of effort required for a reasonable
evaluation process will largely depend
on the company’s existing policies,
procedures and practices. For example,
in some situations management may
determine that its existing activities,
which may be undertaken for other
reasons, provide information that is
relevant to the assessment. In other
situations, management may have to
implement additional procedures to
gather and analyze the information
needed to provide a reasonable basis for
its annual assessment.

43 See Advisory Committee Final Report at 35-38.

44 While a company’s individual facts and
circumstances should be considered in determining
whether a company is a smaller public company,
a company’s market capitalization and annual
revenues are useful indicators of its size and
complexity. In light of the Advisory Committee
Final Report and the SEC’s rules defining
“accelerated filers” and “large accelerated filers,”
companies with a market capitalization of
approximately $700 million or less, with reported
annual revenues of approximately $250 million or
less, should be presumed to be “smaller
companies,” with the smallest of these companies,
with a market capitalization of approximately $75
million or less, described as ‘“microcaps.”

IIL. Proposed Interpretive Guidance

The proposed interpretive guidance
addresses the following topics:
A. The Evaluation Process
1. Identifying Financial Reporting
Risks and Controls
a. Identifying Financial Reporting
Risks
b. Identifying Controls that
Adequately Address Financial
Reporting Risks
¢. Consideration of Entity-level
Controls
d. Role of General Information
Technology Controls
e. Evidential Matter to Support the
Assessment
2. Evaluating Evidence of the
Operating Effectiveness of ICFR
a. Determining the Evidence Needed
to Support the Assessment
b. Implementing Procedures to
Evaluate Evidence of the Operation
of ICFR
c. Evidential Matter to Support the
Assessment
3. Multiple Location Considerations
B. Reporting Considerations
1. Evaluation of Control Deficiencies
2. Expression of Assessment of
Effectiveness of ICFR by
Management and the Registered
Public Accounting Firm
3. Disclosures About Material
Weaknesses
4. Impact of a Restatement of
Previously Issued Financial
Statements on Management’s
Report on ICFR
5. Inability to Assess Certain Aspects
of ICFR

A. The Evaluation Process

The objective of the evaluation of
ICFR is to provide management with a
reasonable basis for its annual
assessment as to whether any material
weaknesses in ICFR exist as of the end
of the fiscal year. To meet this objective,
management identifies the risks to
reliable financial reporting, evaluates
whether the design of the controls
which address those risks is such that
there is a reasonable possibility that a
material misstatement in the financial
statements would not be prevented or
detected in a timely manner, and
evaluates evidence about the operation
of the controls included in the
evaluation based on its assessment of
risk. The evaluation process will vary
from company to company; however,
the approach we discuss is a top-down,
risk-based approach which we believe is
typically most efficient and effective.

The evaluation process guidance is
presented in two sections. The first
section explains an approach to

identifying financial reporting risks and
evaluating whether the controls
management has implemented are
designed to address those risks. The
second section describes an approach
for making judgments about the
methods and procedures for evaluating
whether the operation of ICFR is
effective. Both sections explain how
entity-level controls 45 impact the
evaluation process as well as how
management focuses its evaluation
efforts on the greatest risks.

Under the Commission’s rules,
management’s annual assessment must
be made in accordance with a suitable
control framework’s definition of
effective internal control.#¢ These
control frameworks define elements of
internal control that are expected to be
present and functioning in an effective
internal control system. In assessing
effectiveness, management evaluates
whether its ICFR includes policies,
procedures and activities that address
all of the elements of internal control
that the applicable control framework
describes as necessary for an internal
control system to be effective. The
framework elements describe the
characteristics of an internal control
system that may be relevant to
individual areas of the company’s ICFR,
pervasive to many areas, or entity-wide.
Therefore, management’s evaluation
process includes not only controls
involving particular areas of financial
reporting, but also the entity-wide and
other pervasive elements of internal
control that are defined by the control
frameworks. This guidance is not
intended to replace the elements of an
effective system of internal control as
defined within a control framework.

1. Identifying Financial Reporting Risks
and Controls

The approach described herein allows
management to identify controls and
maintain supporting evidential matter
for its controls in a manner that is
tailored to a company’s financial
reporting risks (as defined below). Thus,
management can avoid identifying and

45 See footnote 29 above.

46 For example, both the COSO framework and
the Turnbull Report state that determining whether
a system of internal control is effective is a
subjective judgment resulting from an assessment of
whether the five components (i.e., control
environment, risk assessment, control activities,
monitoring, and information and communication)
are present and functioning effectively. Although
CoCo states that an assessment of effectiveness be
made against twenty specific criteria, it
acknowledges that the criteria can be regrouped
into different structures, and includes a table
showing how the criteria can be regrouped into the
five-component structure of COSO. Thus, these five
components are also criteria for effective internal
control.
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documenting controls that are not
important to achieving the objectives of
ICFR. Management should assess
whether its controls are designed to
provide reasonable assurance regarding
the reliability of financial reporting and
the preparation of financial statements
for external purposes in accordance
with generally accepted accounting
principles (“GAAP”).47 The evaluation
begins with the identification and
assessment of the risks to reliable
financial reporting (i.e., materially
accurate financial statements), including
changes in those risks. Management
then evaluates whether it has controls
placed in operation that are designed to
adequately address those risks.
Management ordinarily would consider
the company’s entity-level controls in
both its assessment of risk and in
identifying which controls adequately
address the risk. The controls that
management identifies as adequately
addressing the financial reporting risks
are then subject to procedures to
evaluate evidence of the operating
effectiveness, as determined pursuant to
Section IIL.A.2.

The effort necessary to conduct an
initial evaluation of financial reporting
risks (as defined below) and the related
controls will vary among companies,
partly because this effort will depend on
management’s existing financial
reporting risk assessment and
monitoring activities.#8 Even so, in
subsequent years for most companies,
management’s effort should ordinarily
be significantly less because subsequent
evaluations should be more focused on
changes in risks and controls rather than
identification of all financial reporting
risks and the related controls. Further,
in each subsequent year, the evidence
necessary to reasonably support the
assessment will only need to be updated
from the prior year(s), not recreated
anew.

47 Management of foreign private issuers that file
financial statements prepared in accordance with
home country generally accepted accounting
principles or International Financial Reporting
Standards with a reconciliation to U.S. GAAP
should plan and conduct their evaluation process
based on their primary financial statements (i.e.,
home country GAAP or IFRS) rather than the
reconciliation to U.S. GAAP.

48 Monitoring activities are those that assess the
quality of internal control performance over time.
These activities involve assessing the design and
operation of controls on a timely basis and taking
necessary corrective actions. This process is
accomplished through on-going monitoring
activities, separate evaluations by internal audit or
personnel performing similar functions, or a
combination of the two. On-going monitoring
activities are often built into the normal recurring
activities of an entity and include regular
management and supervisory review activities.

a. Identifying Financial Reporting Risks

Ordinarily, the identification of
financial reporting risks begins with
evaluating how the requirements of
GAAP apply to the company’s business,
operations and transactions.
Management must provide investors
with financial statements that fairly
present the company’s financial
position, results of operations and cash
flows in accordance with GAAP. A lack
of fair presentation involves material
misstatements (including omissions) in
one or more of the financial statement
amounts or disclosures (‘“financial
reporting elements”).

Management uses its knowledge and
understanding of the business, its
organization, operations, and processes
to consider the sources and potential
likelihood of misstatements in financial
reporting elements and identifies those
that could result in a material
misstatement to the financial statements
(“financial reporting risks”). Internal
and external risk factors that impact the
business, including the nature and
extent of any changes in those risks,
may give rise to financial reporting
risks. Financial reporting risks may also
arise from sources such as the initiation,
authorization, processing and recording
of transactions and other adjustments
that are reflected in financial reporting
elements. Management’s evaluation of
financial reporting risks should also
consider the vulnerability of the entity
to fraudulent activity (e.g., fraudulent
financial reporting, misappropriation of
assets and corruption) and whether any
of those exposures could result in a
material misstatement of the financial
statements.4®

The methods and procedures for
identifying financial reporting risks will
vary based on the characteristics of the
company.5? These characteristics
include, among others, the size,
complexity, and organizational structure
of the company and its processes and
financial reporting environment, as well

49 See “Management Antifraud Programs and
Controls—Guidance to Help Prevent, Deter, and
Detect Fraud,” which was issued jointly by seven
professional organizations and is included as an
exhibit to AU Sec. 316, Consideration of Fraud in
a Financial Statement Audit (as adopted on an
interim basis by the PCAOB in PCAOB Rule 3200T).

50 To provide management the flexibility needed
to implement an evaluation process that best suits
its particular circumstances; the guidance in this
proposed interpretative release does not prescribe a
particular methodology for the identification of
risks and controls. While the May 2005 Staff
Guidance used the term “‘significant account,”
which is used in AS No. 2, we are not requiring that
companies use the guidance in the auditing
literature to conduct their evaluation approach. The
Commission encourages the development of
methodologies and tools that meet the objectives of
the ICFR evaluation.

as the control framework used by
management. For example, to effectively
identify financial reporting risks in
larger businesses or in situations
involving complex business processes,
management’s evaluation may need to
involve employees with specialized
knowledge who collectively have the
necessary understanding of the
requirements of GAAP, the underlying
business transactions, the process
activities, including the role of
computer technology, that are required
to initiate, authorize, record and process
transactions, and the points within the
process at which a material
misstatement, including a misstatement
due to fraud, may occur. In contrast, in
a small company with less complex
business processes that operate on a
centralized basis and with little change
in the risks or processes, management’s
daily involvement with the business
may provide it with adequate
knowledge to appropriately identify
financial reporting risks.

b. Identifying Controls That Adequately
Address Financial Reporting Risks

Management should evaluate whether
it has controls placed in operation (i.e.,
in use) that are designed to address the
company’s financial reporting risks.5?
The determination of whether an
individual control, or a combination of
controls, adequately addresses a
financial reporting risk involves
judgments about both the likelihood and
potential magnitude of misstatements
arising from the financial reporting risk.
For purposes of the evaluation of ICFR,
the controls are not adequate when their
design is such that there is a reasonable
possibility that a misstatement in the
related financial reporting element that
could result in a material misstatement
of the financial statements will not be
prevented or detected on a timely
basis.52 If management determines that

51 A control consists of a specific set of policies,
procedures, and activities designed to meet an
objective. A control may exist within a designated
function or activity in a process. A control’s impact
on ICFR may be entity-wide or specific to a class
of transactions or application. Controls have unique
characteristics—they can be: automated or manual;
reconciliations; segregation of duties; review and
approval authorizations; safeguarding and
accountability of assets, preventing error or fraud
detection, or disclosure. Controls within a process
may consist of financial reporting controls and
operational controls (i.e., those designed to achieve
operational objectives).

52 The use of the phrase “reasonable possibility
that a misstatement in the related financial
reporting element that could result in a material
misstatement of the financial statements” is
intended solely to assist management in identifying
matters for disclosure under Item 308 of Regulation
S—K. It is not intended to interpret or describe
management’s responsibility under FCPA or modify

Continued
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its controls are not adequately designed,
a deficiency exists that must be
evaluated to determine whether it is a
material weakness. The guidance in
Section III.B.1. is designed to assist
management with that evaluation.53
Management may identify controls for
a financial reporting element that are
preventive, detective or a combination
of both.54 It is not necessary to identify
all controls that exist. Rather, the
objective of this evaluation step is to
identify controls that adequately
address the risk of misstatement for the
financial reporting element that could
result in a material misstatement in the
financial statements. To illustrate,
management may determine for a
financial reporting element that a
control within the company’s period-
end financial reporting process (i.e., an
entity-level control) is designed in a
manner that adequately addresses the
risk that a misstatement in interest
expense, that could result in a material
misstatement in the financial
statements, may occur and not be
detected. In such a case, management
may not need to identify any additional
controls related to interest expense.
Management may consider the
efficiency with which evidence of the
operation of a control can be evaluated
when identifying the controls that
adequately address the financial
reporting risks. For example, when more
than one control exists that individually
addresses a particular risk (i.e.,
redundant controls), management may
decide to select the control for which
evidence of operating effectiveness can
be obtained more efficiently. Moreover,
when adequate general information
technology (“IT”) controls exist, and
management has determined the
operation of such controls is effective,
management may determine that
automated controls may be more
efficient to evaluate than manual
controls. Considering the efficiency

a control framework’s definition of what constitutes
an effective system of internal control.

53 A deficiency in the design of ICFR exists when
(a) necessary controls are missing or (b) existing
controls are not properly designed so that, even if
the control operates as designed, the financial
reporting risks would not be addressed. AS No. 2
states that a deficiency in the design of ICFR exists
when (a) a control necessary to meet the control
objective is missing or (b) an existing control is not
properly designed so that, even if the control
operates as designed, the control objective is not
always met. See AS No. 2 ] 8.

54 Preventive controls have the objective of
preventing the occurrence of errors or fraud that
could result in a misstatement of the financial
statements. Detective controls have the objective of
detecting errors or fraud that has already occurred
that could result in a misstatement of the financial
statements. Preventive and detective controls may
be completely manual, involve some degree of
computer automation, or be completely automated.

with which the operation of a control
can be evaluated will often enhance the
overall efficiency of the evaluation
process.

When identifying the controls that
address financial reporting risks,
management may learn information
about the characteristics of the controls,
such as the judgment required to
operate them or their complexity, that
are considered in its judgments about
the risk that the control will fail to
operate as designed. Section III.A.2.
discusses how these characteristics are
considered in determining the nature
and extent of evidence of the operation
of the control that management
evaluates.

At the end of this identification
process, management will have
identified for testing only those controls
that are needed to adequately address
the risk of a material misstatement in its
financial statements and for which
evidence about their operation can be
obtained most efficiently.

c. Consideration of Entity-level Controls

Management considers entity-level
controls when identifying and assessing
financial reporting risks and related
controls for a financial reporting
element. In doing so, it is important for
management to consider the nature of
the entity-level controls and how they
relate to the financial reporting
element.>> Some entity-level controls
are designed to operate at the process,
transaction or application level and
might adequately prevent or detect on a
timely basis misstatements in one or
more financial reporting elements that
could result in a material misstatement
to the financial statements. On the other
hand, an entity-level control may be
designed to identify possible
breakdowns in lower-level controls, but
not in a manner that would, by itself,
sufficiently address the risk that
misstatements to financial reporting
elements that could result in a material
misstatement to the financial statements
will be prevented or detected on a
timely basis.

The more indirect the relationship to
a financial reporting element, the less
effective a control may be in preventing
or detecting a misstatement. Some
entity-level controls, such as the control
environment (e.g., tone at the top and
entity-wide programs such as codes of

55 Controls can be either directly or indirectly
related to a financial reporting element. Controls
that are designed to have a specific effect on a
financial reporting element are considered directly
related. For example, controls established to ensure
that personnel are properly counting and recording
the annual physical inventory relate directly to the
existence of the inventory.

conduct and fraud prevention), are
indirectly related to a financial
reporting element and may not, by
themselves, be effective at preventing or
detecting a misstatement in a financial
reporting element. Therefore, while
management ordinarily would consider
entity-level controls of this nature when
assessing financial reporting risks and
evaluating the adequacy of controls, it is
unlikely management will identify only
this type of entity-level control as
adequately addressing a financial
reporting risk identified for a financial
reporting element.56

d. Role of General Information
Technology Controls

Controls that management identifies
as addressing financial reporting risks
may be automated (e.g., application
controls that update accounts in the
general ledger for subledger activity) or
dependent upon IT functionality (e.g., a
control that manually investigates items
contained in a computer generated
exception report). In these situations,
management’s evaluation process
generally considers the design and
operation of the automated or IT
dependent controls management
identifies and the relevant general IT
controls over the applications providing
the IT functionality. While general IT
controls ordinarily do not directly
prevent or detect material misstatements
in the financial statements, the proper
and consistent operation of automated
or IT dependent controls depends upon
effective general IT controls.

Aspects of general IT controls that
may be relevant to the evaluation of
ICFR will vary depending upon a
company’s facts and circumstances.
Ordinarily, management should
consider whether, and the extent to
which, general IT control objectives
related to program development,
program changes, computer operations,
and access to programs and data apply
to its facts and circumstances. For
purposes of the evaluation of ICFR,
management only needs to evaluate
those general IT controls that are
necessary to adequately address
financial reporting risks.

56 Many commenters on the Concept Release
requested clarification of the role of entity-level
controls in management’s evaluation. See for
example, letters regarding file number S7-11-06 of
Aerospace Industries Association, Sprint Nextel
Corporation, Unum Provident, Dupont, Deutsche
Telekom, Ernst & Young LLP, Deloitte & Touche
LLP, and Grant Thornton LLP at http://
www.sec.gov/comments/s7-11-06/s71106.shtml. See
Section III.A.2.a. for additional guidance on entity-
level controls.
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e. Evidential Matter To Support the
Assessment

As part of its evaluation of ICFR,
management must maintain reasonable
support for its assessment.>”
Documentation of the design of the
controls management has placed in
operation to adequately address the
financial reporting risks is an integral
part of the reasonable support. The form
and extent of the documentation will
vary depending on the size, nature, and
complexity of the company. It can take
many forms (e.g., paper documents,
electronic, or other media) and it can be
presented in a number of ways (e.g.,
policy manuals, process models,
flowcharts, job descriptions, documents,
internal memorandums, forms, etc). The
documentation does not need to include
all controls that exist within a process
that impacts financial reporting. Rather,
and more importantly, the
documentation can be focused on those
controls that management concludes are
adequate to address the financial
reporting risks.>8

In addition to providing support for
the assessment of ICFR, documentation
of the design of controls also supports
other objectives of an effective system of
internal control. For example, it serves
as evidence that controls within ICFR,
including changes to those controls,
have been identified, are capable of

57 See instructions to Item 308 of Regulations S—
K and S-B.

58 Commenters on the Concept Release were
supportive of guidance regarding the form, nature,
and extent of documentation. See for example
letters regarding file number S7-11-06 of EDS,
Controllers’ Leadership Roundtable, Sasol Group,
New York State Society of Certified Public
Accountants, Grant Thornton LLP, and Financial
Executives International at http://www.sec.gov/
comments/s7-11-06/s71106.shtml. Section IILA.2.c
also provides guidance with regard to the
documentation required to support management’s
evaluation of operating effectiveness.

being communicated to those
responsible for their performance, and
are capable of being monitored by the
company. The documentation also
provides the foundation for appropriate
communication concerning
responsibilities for performing controls
and for the company’s evaluation and
monitoring of the operation of controls.

Management should also consider the
need to maintain evidential matter,
including documentation, of the entity-
wide and other pervasive elements of its
ICFR that it believes address the
elements of internal control that its
chosen control framework prescribes as
necessary for an effective system of
internal control.>9

2. Evaluating Evidence of the Operating
Effectiveness of ICFR

Management should evaluate
evidence of the effective operation of
ICFR. A control operates effectively
when it is performed in a manner
consistent with its design by individuals
with the necessary authority and
competency. Management ordinarily
focuses its evaluation of the operation of
controls on those areas of ICFR that pose
the highest risk to reliable financial
reporting. The evaluation procedures
that management uses to gather
evidence about the effective operation of
ICFR should be tailored to its
assessment of the risk characteristics of
both the individual financial reporting
elements and the related controls
(collectively, ICFR risk). Management’s
assessment of ICFR risk also considers
the impact of entity-level controls, such
as the relative strengths and weaknesses
of the control environment, which may
influence management’s judgments
about the risks of failure for particular
controls. Management varies the nature,

591d.

timing and extent of the evaluation
methods it implements in response to
its judgments about ICFR risk.

Evidence about the effective operation
of controls may be obtained from direct-
testing of controls and on-going
monitoring activities. The nature, timing
and extent of evaluation procedures
necessary for management to obtain
sufficient evidence of the effective
operation of a control depends on the
assessed ICFR risk. In determining
whether the evidence obtained is
sufficient to provide a reasonable basis
for its evaluation of the operation of
ICFR, management should consider not
only the quantity of evidence (e.g.,
sample size) but also qualitative
characteristics of the evidence. The
qualitative characteristics of the
evidence include the nature of the
evaluation procedures performed, the
period of time to which the evidence
relates, the objectivity of those
evaluating the controls, and, in the case
of monitoring controls, the extent of
validation through direct testing of
underlying controls. For any individual
control, different combinations of the
nature, timing, and extent of evaluation
procedures may provide sufficient
evidence. The sufficiency of evidence is
not determined by any of these
attributes individually.

a. Determining the Evidence Needed To
Support the Assessment

Management should evaluate the
ICFR risk of the controls identified in
Section III.A.1. to determine the
evidence needed to support the
assessment. The risk assessment should
consider the impact of the
characteristics of the financial reporting
elements to which the controls relate
and the characteristics of the controls
themselves. This concept is
demonstrated in the following diagram.
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IV. Proposed Rule Amendments

Exchange Act Rules 13a-15(c) and
15d-15(c) require the management of
each issuer subject to the Exchange Act
reporting requirements, other than a
registered investment company, to
evaluate, with the participation of the
issuer’s principal executive and
principal financial officers, or persons
performing similar functions, the
effectiveness, as of the end of each fiscal
year, of the issuer’s ICFR.83 We are
proposing to amend these rules to state
that, although there are many different
ways to conduct an evaluation of the
effectiveness of ICFR to meet the
requirement in the rule, an evaluation
conducted in accordance with the
interpretive guidance issued by the
Commission, if the Commission adopts
the interpretive guidance in final form,
would satisfy the annual management
evaluation required by those rules.84
The proposed amendments would not
limit the ability of management to use
its judgment to determine a method of
evaluation that is appropriate for its
company. The proposed amendments
would be similar to a non-exclusive
safe-harbor in that they would not
require management to conduct the
evaluation in accordance with the
interpretive guidance, but would
provide certainty to management that
chooses to follow the guidance that it
has satisfied its obligation to conduct an
evaluation for purposes of the
requirements in Rules 13a-15(c) and
15d-15(c).

Our rules implementing Section
404(b) of Sarbanes-Oxley require every
registered public accounting firm that
issues or prepares an audit report on a
company’s financial statements for
inclusion in an annual report that
contains an assessment by management
of the effectiveness of the registrant’s
ICFR to attest to, and report on, such
assessment. Pursuant to Rule 2—-02(f),
the accountant’s attestation report must
clearly state the “opinion of the
accountant as to whether management’s
assessment of the effectiveness of the
registrant’s ICFR is fairly stated in all
material respects.” Over the past three
years we have received feedback that
the current form of the auditor’s opinion

83 We recently adopted amendments that, among
other things, provide a transition period for newly
public companies before they become subject to the
ICFR requirements. Under the new amendments, a
newly public company will not become subject to
the ICFR requirements until it either had been
required to file an annual report for the prior fiscal
year with the Commission or had filed an annual
report with the Commission for the prior fiscal year.
See Release No. 33—-8760 (December 15, 2006)
available at http://www.sec.gov/rules/final.shtml.

84 See proposed revisions to Rules 13a-15(c) and
15d-15(c).

may not effectively communicate the
auditor’s responsibility in relation to
management’s evaluation process.
Therefore, we are proposing to revise
Rule 2-02(f) to require the auditor to
express an opinion directly on the
effectiveness of ICFR. In addition, we
are proposing revisions to Rule 2—-02(f)
to clarify the circumstances in which we
would expect that the accountant
cannot express an opinion.

We are also proposing conforming
revisions to the definition of attestation
report in Rule 1-02(a)(2) of Regulation
S-X. We believe this opinion necessarily
conveys whether management’s
assessment is fairly stated. We
understand the PCAOB will be
proposing a conforming revision to its
auditing standard to reflect this revision
as well.

Request for Comment

We request and encourage any
interested person to submit comments
on the proposed revision to Exchange
Act Rules 13a-15(c) and 15d-15(c) and
Rules 1-02 and 2—02 of Regulation S-X.
In addition to seeking general feedback
on the proposed rule revision, the
Commission seeks comments on the
following:

e Should compliance with the
interpretive guidance, if issued in final
form, be voluntary, as proposed, or
mandatory?

e Is it necessary or useful to amend
the rules if the proposed interpretive
guidance is issued in final form, or are
rule revisions unnecessary?

o Should the rules be amended in a
different manner in view of the
proposed interpretive guidance?

e Is it appropriate to provide the
proposed assurance in Rules 13a—15 and
15d-15 that an evaluation conducted in
accordance with the interpretive
guidance will satisfy the evaluation
requirement in the rules?

e Does the proposed revision offer too
much or too little assurance to
management that it is conducting a
satisfactory evaluation if it complies
with the interpretive guidance?

o Are the proposed revisions to
Exchange Act Rules 13a—15(c) and 15d—
15(c) sufficiently clear that management
can conduct its evaluation using
methods that differ from our
interpretive guidance?

e Do the proposed revisions to Rules
1-02(a)(2) and 2—02(f) of Regulation S—
X effectively communicate the auditor’s
responsibility? Would another
formulation better convey the auditor’s
role with respect to management’s
assessment and/or the auditor’s
reporting obligation?

e Should we consider changes to
other definitions or rules in light of
these proposed revisions?

e The proposed revision to Rule 2—
02(f) highlights that disclaimers by the
auditor would only be appropriate in
the rare circumstance of a scope
limitation. Does this adequately convey
the narrow circumstances under which
an auditor may disclaim an opinion
under our proposed rule? Would
another formulation provide better
guidance to auditors?

V. Paperwork Reduction Act

Certain provisions of our ICFR
requirements contain ‘“‘collection of
information” requirements within the
meaning of the Paperwork Reduction
Act of 1995 (“PRA”). We submitted
these collections of information to the
Office of Management and Budget
(“OMB”’) for review in accordance with
the PRA and received approval for the
collections of information. We do not
believe the rule amendments that we are
proposing in this release will impose
any new recordkeeping or information
collection requirements, or other
collections of information requiring
OMB’s approval.

VI. Cost-Benefit Analysis
A. Background

Section 404(a) of Sarbanes-Oxley
directed the Commission to prescribe
rules to require each annual report that
a company, other than a registered
investment company, files pursuant to
Exchange Act Section 13(a) or 15(d) to
contain an internal control report: (1)
Stating management’s responsibilities
for establishing and maintaining an
adequate internal control structure and
procedures for financial reporting; and
(2) containing an assessment, as of the
end of the company’s most recent fiscal
year, of the effectiveness of the
company’s internal control structure
and procedures for financial reporting.
On June 5, 2003, the Commission
adopted final rules implementing the
requirements of Section 404(a).8°

The final rules did not prescribe any
specific method or set of procedures for
management to follow in performing its
evaluation of ICFR. This gave managers
some flexibility, while leaving it to
management’s judgment about what
constitutes “reasonable support” for its
assessment of internal controls. In the
absence of specific guidance, managers
of many companies have relied upon AS
No. 2. This choice reflected the pressure
on managers to meet the expectations of
the auditors who were charged with

85 See footnote 9 above for reference.
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attesting to the effectiveness of the
company’s ICFR and management’s
annual assessment of ICFR. The limited
alternative guidance available to
management has not given it the
information that is necessary to assuage
its concerns about the risk of being
unable to satisfy the expectations of its
auditor under AS No. 2.

The proposed interpretive guidance is
intended to enable management to
conduct a more effective and efficient
evaluation of ICFR. Further, under the
proposed rule amendments, the auditor
would express only a single opinion on
the effectiveness of the company’s
internal controls in its attestation report
rather than expressing separate opinions
directly on the effectiveness of the
company’s ICFR and on management’s
assessment.

Managers may choose to rely on the
interpretive guidance, as an alternative
to what is provided in existing auditing
standards or elsewhere, for two key
reasons. First, we are proposing a rule
that would give managers who follow
the interpretive guidance comfort that
they have conducted a sufficient ICFR
evaluation. Second, elimination of the
auditor’s opinion on management’s
assessment of ICFR in the auditor’s
attestation report should significantly
lessen, if not eliminate, the pressures
that managers have felt to look to
auditing standards for guidance in
performing those evaluations.

While the focus of the Cost-Benefit
Analysis in this release is on the costs
and benefits related to the rule
amendments that we are proposing in
this release, rather than the costs and
benefits of the proposed interpretive
guidance that we describe in this
release,® in view of the fact that the
effect of the proposed rule amendments
will be to endorse the interpretive
guidance as one approach to
compliance, we also have considered

86 To reduce the costs of implementation, we
developed proposed interpretive guidance to aid
management in the planning and performance of an
evaluation of ICFR. In connection with this
interpretive guidance, we are proposing an
amendment to Exchange Act Rules 13a—-15(c) and
15d-15(c) that would make it clear that an
evaluation that is conducted in accordance with the
interpretive guidance is one way to satisfy the
annual management evaluation requirement in
those rules and forms. In addition, we are proposing
revisions to Rule 2-02(f) of Regulation S—X to
indicate that an auditor should only express a
single opinion directly on the effectiveness of a
company’s ICFR, rather than an opinion on the
effectiveness and a separate opinion on
management’s assessment. We are also proposing
conforming revisions to Rule 1-02(a)(2) of
Regulation S—X which defines the term “attestation
report on management’s assessment of internal
control over financial reporting.”

the effect that the proposed guidance
may have on evaluation costs.

By encouraging managers to rely on
guidance that is less prescriptive and
better aligned with the objectives of
Section 404, the proposed rule should
reduce management’s effort relative to
current practice under existing auditing
standards. The expenditure of effort by
audit firms also may decline, in
response, relative to what would occur
otherwise. We are thus soliciting
comments on how the proposed
guidance and the proposed new
auditing standard will affect the
expenditure of effort, and division of
labor, between the managers and
employees of public companies and
their audit firms.

The benefits and costs of the proposed
rule amendments will be affected by the
number of companies that choose to
follow the interpretive guidance.
Managers will be free to weigh the
benefits and costs to shareholders in
choosing whether to follow the
guidance or some other approach. This
feature does not apply to the proposed
revisions to Regulation S—X, however,
because compliance with these
amendments will be mandatory.

B. Benefits

As explained above, the proposed
amendments would state that an
evaluation by management of ICFR that
is conducted in accordance with the
interpretive guidance is one of many
ways to satisfy the evaluation
requirement in Exchange Act Rules 13a—
15(c) and 15d—-15(c), and would clarify
that the auditor should only express an
opinion directly on the effectiveness of
a company’s ICFR. We expect the
primary benefits of the proposed rule
amendments to Exchange Act Rules
13a—15(c) and 15d—15(c) to be two-fold.
First, there will be a greater likelihood
that management choosing to follow the
guidance will more effectively detect
material weaknesses. Second, there
should be a reduction in the costs of
excessive testing and documentation
that have arisen from management
aversion to risk in determining the level
and type of effort that is sufficient to
conduct an evaluation of ICFR. We
believe the proposed revisions to Rule
2—-02(f) of Regulation S—X should better
communicate to investors the nature of
the assurance provided to them through
the work performed by the auditor.

The proposed amendments to Rules
13a—15(c) and 15d—15(c) are similar to
a non-exclusive safe-harbor in that they
would not require management to
comply with the evaluation requirement
in a particular manner (i.e., by following
the interpretive guidance), but would

provide certainty to management
choosing to follow the guidance that
management has satisfied its obligation
to conduct an evaluation in an
appropriate manner.

The proposed rule amendments are
intended to make implementation of the
internal control reporting requirements
more efficient and cost-effective for all
registrants. We believe that benefits to
investors will arise from the following
potential consequences of the proposed
rule amendments:

e Management can choose to follow
guidance that is an efficient and
effective means of satisfying the
evaluation requirement;

e All public companies, especially
smaller public companies, that choose
to follow the guidance would be
afforded considerable flexibility to scale
and tailor their evaluation methods and
procedures to fit their own facts and
circumstances;

¢ Management would have the
comfort that an evaluation that complies
with our interpretive guidance is one
way to satisfy the evaluation required by
Exchange Act Rule 13a-15(c) and
Exchange Act Rule 15d-15(c), and
reduce any second-guessing as to
whether management’s process was
adequate;

e There may be reduced risk of costly
and time-consuming disagreement
between the auditor and management
regarding the extent of documentation
and testing needed to satisfy the ICFR
evaluation requirement;

e Companies are likely to save costs
and reduce the amount of effort and
resources associated with an evaluation
by relying on a set of guidelines that
clarify the nature, timing and extent of
management’s procedures and that
recognizes the many different types of
evidence-gathering methods available to
management (such as direct interaction
with control components); 87 and

e Management would have greater
clarity regarding the Commission’s
expectations concerning an evaluation
of ICFR.

Improved implementation of the ICFR
requirements could facilitate a more
timely flow of information within the
company and, ultimately, to investors
and the marketplace. We believe that an
effective internal control evaluation
would help management to better
identify potential weaknesses and
inefficiencies that could result in cost-
savings in a company’s operations.

87 See, e.g., transcript of Roundtable Discussion
on Second Year Experiences with Internal Control
Reporting and Auditing Provisions, May 10, 2006,
available at http://www.sec.gov/spotlight/
soxcomp.htm.
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C. Costs

Some larger public companies may
face a transitory increase in compliance
costs if they choose to follow the
guidance. This is because many of the
larger companies that have already
evaluated their internal controls have
reported cost reductions, or the
anticipation of cost reductions, in the
second and subsequent years of
compliance with the internal control
reporting provisions. For companies
that choose to follow the interpretive
guidance, the proposed rule
amendments may cause some
accelerated and large accelerated filers
who have completed one or more
evaluations of their ICFR to adjust their
evaluation procedures in order to take
advantage of the proposed rule
amendments which could lead to an
increase in the compliance costs.88

In addition, the benefits of the
proposed amendments may be partially
offset if the company’s auditor obtains
more audit evidence directly itself
rather than using evidence generated by
management’s evaluation process,
which could lead to an increase in audit
costs.89

D. Request for Comment

We request comment on the nature of
the costs and benefits of the proposed
amendments, including the likely
responses of public companies and
auditors concerning the introduction of
new management guidance. We seek
evidentiary support for the conclusions
on the nature and magnitude of those
costs and benefits, including data to
quantify the costs and the value of the
benefits described above. We seek
estimates of these costs and benefits, as
well as any costs and benefits not
already identified, that may result from
the adoption of these proposed
amendments and issuance of
interpretive guidance. With increased
reliance on management judgment, will
there be unintended consequences? We
also request qualitative feedback and
related evidentiary support relating to
any benefits and costs we may have
overlooked.

88 Presumably such companies would only adjust
their evaluation methods if they perceived the
benefit of the proposed amendments would exceed
the increased compliance cost.

89 Any near term increase in audit costs may be
mitigated if the PCAOB’s proposed new auditing
standards, An Audit of Internal Control Over
Financial Reporting that is Integrated with an Audit
of Financial Statements and Considering and Using
the Work of Others In an Audit, are approved.

VII. Consideration of Impact on the
Economy, Burden on Competition and
Promotion of Efficiency, Competition
and Capital Formation

For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996, or “SBREFA,” 90 we solicit data to
determine whether the proposed rule
amendments constitute a “major” rule.
Under SBREFA, a rule is considered
“major” where, if adopted, it results or
is likely to result in:

¢ An annual effect on the economy of
$100 million or more (either in the form
of an increase or a decrease);

e A major increase in costs or prices
for consumers or individual industries;
or

o Significant adverse effects on
competition, investment or innovation.

Section 3(f) of the Exchange Act 91
requires the Commission, whenever it
engages in rulemaking, and is required
to consider or determine if an action is
necessary or appropriate in the public
interest, also to consider whether the
action will promote efficiency,
competition, and capital formation.
Section 23(a)(2) of the Exchange Act 92
also requires us, when adopting rules
under the Exchange Act, to consider the
impact that any new rule would have on
competition. In addition, Section
23(a)(2) prohibits us from adopting any
rule that would impose a burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.

We believe the proposed
amendments, if adopted, would
promote competition, efficiency, and
capital formation. Under the Sarbanes-
Oxley Act, all companies, except
registered investment companies, are
subject to the requirement to conduct an
evaluation of their ICFR. Compliance
with the proposed amendments to
Exchange Act Rules 13a—15 and 15d-15,
however, would be voluntary rather
than mandatory and, as such,
companies could choose whether or not
to follow the interpretive guidance. The
rule therefore should not impose any
new cost. Accordingly, companies that
have already completed one or more
evaluations can continue to use their
existing procedures to satisfy the
evaluation required by our rules, or
companies can choose to follow the
guidance.

The proposed rule amendments
should increase the efficiency with
respect to the effort and resources
associated with an evaluation of ICFR
and facilitate more efficient allocation of

905 U.S.C. 603.
9115 U.S.C. 78c(f).
9215 U.S.C. 78w(a)(2).

resources within a company. The
guidance is also designed to be scalable
depending on the size of the company.
Reducing the potentially
disproportionate costs to smaller
companies required to comply with the
evaluation requirements should also
increase efficiency. Finally, the rules
may promote competition among
companies in developing the most
efficient means to satisfy the evaluation
requirement.

Capital formation may be promoted in
the following ways. To the extent the
cost of compliance with the evaluation
requirement is lowered to a more
economically feasible threshold, smaller
private companies may be able to access
public capital markets earlier in their
growth. They may therefore obtain
enhanced sources of capital at lower
cost.

The proposed amendments may also
introduce new competition from outside
professionals and software vendors in
the supply of services and products to
assist the managers of public companies
in their evaluations of ICFR. We seek
comment on whether the proposed
guidance and accompanying rule would
stimulate new entry into any such
market.

We request comment on the potential
impact of the proposed amendments on
the U.S. economy on an annual basis,
any potential increase in costs or prices
for consumers or individual industries,
and any potential effect on competition,
investment or innovation. We also
request comment on whether the
proposed amendments would promote
efficiency, competition, and capital
formation. Commenters are requested to
provide empirical data and other factual
support for their view to the extent
possible.

VIII. Initial Regulatory Flexibility
Analysis

This Initial Regulatory Flexibility
Analysis (“IRFA”) has been prepared in
accordance with the Regulatory
Flexibility Act.?3 This IRFA involves
proposed amendments to Exchange Act
Rules 13a—15(c) and 15d—-15(c) and
Rules 1-02(a)(2) and 2—-02(f) of
Regulation S—X. These rules require the
management of an Exchange Act
reporting company, other than
registered investment companies, to
prepare an annual evaluation of the
company’s ICFR, and that the registered
public accounting firm that issues an
audit report on the company’s financial
statements to attest to, and report on,
management’s assessment. The
proposed rule amendments would

935 U.S.C. 601.
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clarify that an evaluation that is
conducted in accordance with the
interpretive guidance would satisfy the
annual management evaluation of the
company’s ICFR.94

A. Reasons for the Proposed Action

We are proposing rule amendments
that would make it clear that an
evaluation conducted in accordance
with our interpretive guidance is one of
many ways to satisfy the requirements
of Exchange Act Rules 13a—15(c) and
15d-15(c), clarify the auditor report
required Rule 2—-02(f) of Regulation S—
X, and revise the definition of the term
attestation report in Rule 1-02(a)(2) of
Regulation S—X.

B. Objectives

The proposed rule amendments are
intended to make implementation of the
internal control reporting requirements
more efficient and cost-effective by
reducing ambiguities that have arisen
due to the lack of certainty available to
companies on how to conduct an annual
evaluation of ICFR.

C. Legal Basis

We are issuing the proposed rule
amendments under the authority set
forth in Sections 12, 13, 15 and 23 of the
Exchange Act, and Sections 3(a) and 404
of the Sarbanes-Oxley Act of 2002.

D. Small Entities Subject to the
Proposed Revisions

The proposed amendments would
affect some issuers that are small
entities. Exchange Act Rule 0-10(a) 95
defines an issuer, other than an
investment company, to be a “‘small
business” or ‘“small organization” if it
had total assets of $5 million or less on
the last day of its most recent fiscal year.
We estimate that there are
approximately 2,500 issuers, other than
registered investment companies, that
may be considered small entities. The
proposed amendments would apply to
any small entity that is subject to
Exchange Act reporting requirements.

E. Reporting, Recordkeeping, and Other
Compliance Requirements

The proposed rule amendments
would not impose any new reporting,
recordkeeping or compliance
requirements. The amendments provide

94]n connection with the proposed rule
amendments, we are also proposing interpretive
guidance for management to use in conducting an
annual evaluation of the company’s internal control
over financial reporting. The proposed interpretive
guidance itself is not subject to the Regulatory
Flexibility Act. Accordingly, for purposes of the
IRFA, our analysis is focused on the proposed rule
amendments.

9517 CFR 240.0-10(a).

a voluntary, non-exclusive certainty, in
the nature of a safe-harbor.

F. Duplicative, Overlapping, or
Conflicting Federal Rules

The proposed amendments do not
duplicate, overlap, or conflict with other
federal rules.

G. Significant Alternatives

The Regulatory Flexibility Act directs
us to consider alternatives that would
accomplish our stated objectives, while
minimizing any significant adverse
impact on small entities. In connection
with the proposed extension, we
considered the following alternatives:

o Establishing different compliance or
reporting requirements or timetables
that take into account the resources
available to small entities;

e Clarifying, consolidating or
simplifying compliance and reporting
requirements under the rules for small
entities;

e Using performance rather than
design standards; and

¢ Exempting small entities from all or
part of the requirements.

The proposed rule amendments
should allow a company to conduct an
evaluation of internal control with
greater certainty that it has satisfied our
rule. We believe the proposed rule
change would affect both large and
small entities equally. The proposed
rule amendments set forth primarily
performance standards to aid companies
in conducting an evaluation of ICFR.
The purpose of the proposed
amendments is to give comfort that
following the clarified, consolidated and
simplified guidance will satisfy the
evaluation requirement. The proposed
rule is designed to afford small entities
that choose to rely on the interpretive
guidance the flexibility to scale and
tailor their evaluation methods to fit
their particular circumstances. We are
not proposing an exemption for small
entities, because we are not persuaded
at this time that an exemption would
further the primary goal of the Sarbanes-
Oxley Act to enhance the quality of
reporting and increasing investor
confidence in the fairness and integrity
of the securities markets.

H. Solicitation of Comments

We encourage the submission of
comments with respect to any aspect of
this Initial Regulatory Flexibility
Analysis. In particular, we request
comments regarding:

e The number of small entity issuers
that may be affected by the proposed
extension;

e The existence or nature of the
potential impact of the proposed

amendments on small entity issuers
discussed in the analysis; and

e How to quantify the impact of the
proposed amendments.

Respondents are asked to describe the
nature of any impact and provide
empirical data supporting the extent of
the impact. Such comments will be
considered in the preparation of the
Final Regulatory Flexibility Analysis, if
the proposed rule amendments are
adopted, and will be placed in the same
public file as comments on the proposed
amendments themselves.

IX. Statutory Authority and Text of
Proposed Rule Amendments

The amendments described in this
release are being proposed under the
authority set forth in Sections 12, 13, 15,
23 of the Exchange Act, and Sections
3(a) and 404 of the Sarbanes-Oxley Act.

List of Subjects

17 CFR Part 210

Accountants, Accounting, Reporting
and recordkeeping requirements,
Securities.

17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

17 CFR Part 241
Securities.

Text of Amendments

For the reasons set out in the
preamble, the Commission proposes to
amend title 17, chapter I, of the Code
of Federal Regulations as follows:

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT
OF 1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, INVESTMENT
ADVISERS ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. The authority citation for Part 210
is revised to read as follows:

Authority: 15 U.S.C. 771, 77g, 77h, 77j, 77s,
77z-2, 77z-3, 77aa(25), 77aa(26), 78c, 78j-1,
781, 78m, 78n, 780(d), 78q, 78u-5, 78w(a),
7811, 78mm, 80a—8, 80a—20, 80a—29, 80a—30,
80a—31, 80a—37(a), 80b-3, 80b—11, 7202 and
7262, unless otherwise noted.

2. Amend § 210.1-02 by revising
paragraph (a)(2) to read as follows:

§210.1-02 Definition of terms used in
Regulation S—-X (17 CFR part 210).
* * * * *

() > * *

(2) Attestation report on
management’s assessment of internal
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control over financial reporting. The
term attestation report on
management’s assessment of internal
control over financial reporting means a
report in which a registered public
accounting firm expresses an opinion,
either unqualified or adverse, as to
whether the registrant maintained, in all
material respects, effective internal
control over financial reporting (as
defined in § 240.13a—15(f) or 240-15d—
15(f)), except in the rare circumstance of
a scope limitation that cannot be
overcome by the registrant or the
registered public accounting firm which
would result in the accounting firm
disclaiming an opinion.

* * * * *

3. Amend § 210.2-02 by revising
paragraph (f) to read as follows:

§210.2-02 Accountants’ reports and
attestation reports.

* * * * *

(f) Attestation report on
management’s assessment of internal
control over financial reporting. Every
registered public accounting firm that
issues or prepares an accountant’s
report for a registrant, other than an
investment company registered under
section 8 of the Investment Company
Act of 1940 (15 U.S.C. 80a-8), that is
included in an annual report required
by section 13(a) or 15(d) of the
Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.) containing an
assessment by management of the
effectiveness of the registrant’s internal
control over financial reporting must
attest to, and report on, such
assessment. The attestation report on
management’s assessment of internal
control over financial reporting shall be
dated, signed manually, identify the
period covered by the report, indicate
that the accountant has audited
management’s assessment, and clearly
state the opinion of the accountant,
either unqualified or adverse, as to
whether the registrant maintained, in all
material respects, effective internal
control over financial reporting, except
in the rare circumstance of a scope
limitation that cannot be overcome by
the registrant or the registered public
accounting firm which would result in
the accounting firm disclaiming an
opinion. The attestation report on
management’s assessment of internal
control over financial reporting may be
separate from the accountant’s report.
* * * * *

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

4. The authority citation for Part 240
continues to read as follows:

Authority: 15 U.S.C. 77¢, 77d, 77g, 77j,
77s8,77z2-2,772-3, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 781, 78j,
78j—1, 78k, 78k—-1, 781, 78m, 78n, 780, 78p,
78q, 78s, 78u->5, 78w, 78x, 781l, 78mm, 80a—
20, 80a—23, 80a—29, 80a—37, 80b—3, 80b—4,
80b—11, and 7201 et seq., and 18 U.S.C. 1350,
unless otherwise noted.

* * * * *

5. Amend § 240.13a—15 by revising
paragraph (c) to read as follows:

§240.13a-15 Controls and procedures.

* * * * *

(c) The management of each such
issuer, that either had been required to
file an annual report pursuant to section
13(a) or 15(d) of the Act (15 U.S.C.
78m/(a) or 780(d)) for the prior fiscal
year or previously had filed an annual
report with the Commission for the
prior fiscal year, other than an
investment company registered under
section 8 of the Investment Company
Act of 1940, must evaluate, with the
participation of the issuer’s principal
executive and principal financial
officers, or persons performing similar
functions, the effectiveness, as of the
end of each fiscal year, of the issuer’s
internal control over financial reporting.
The framework on which management’s
evaluation of the issuer’s internal
control over financial reporting is based
must be a suitable, recognized control
framework that is established by a body
or group that has followed due-process
procedures, including the broad
distribution of the framework for public
comment. Although there are many
different ways to conduct an evaluation
of the effectiveness of internal control
over financial reporting to meet the
requirements of this paragraph, an
evaluation that is conducted in
accordance with the interpretive
guidance issued by the Commission in
Release No. 34-XXXXX will satisfy the
evaluation required by this paragraph.

* * * * *

6. Amend § 240.15d-15 by revising

paragraph (c) to read as follows:

§240.15d-15 Controls and procedures.
* * * * *

(c) The management of each such
issuer, that either had been required to
file an annual report pursuant to section
13(a) or 15(d) of the Act (15 U.S.C.
78m/(a) or 780(d)) for the prior fiscal
year or previously had filed an annual
report with the Commission for the
prior fiscal year, other than an

investment company registered under
section 8 of the Investment Company
Act of 1940, must evaluate, with the
participation of the issuer’s principal
executive and principal financial
officers, or persons performing similar
functions, the effectiveness, as of the
end of each fiscal year, of the issuer’s
internal control over financial reporting.
The framework on which management’s
evaluation of the issuer’s internal
control over financial reporting is based
must be a suitable, recognized control
framework that is established by a body
or group that has followed due-process
procedures, including the broad
distribution of the framework for public
comment. Although there are many
different ways to conduct an evaluation
of the effectiveness of internal control
over financial reporting to meet the
requirements of this paragraph, an
evaluation that is conducted in
accordance with the interpretive
guidance issued by the Commission in
Release No. 34-XXXXX will satisfy the

evaluation required by this paragraph.

PART 241—INTERPRETATIVE
RELEASES RELATING TO THE
SECURITIES EXCHANGE ACT OF 1934
AND GENERAL RULES AND
REGULATIONS THEREUNDER

7. Part 241 is amended by adding
Release No. 34—XXXXX and the release
date of December XX, 2006 to the list of
interpretative releases.

Dated: December 20, 2006.

By the Commission.

Nancy M. Morris,

Secretary.

[FR Doc. E6-22099 Filed 12—26-06; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-141901-05]
RIN 1545-BE92

Exchanges of Property for an Annuity

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Change of location of public
hearing.

SUMMARY: On October 18, 2006, on page
61441 of the Federal Register (71 FR
61441), a notice of proposed rulemaking
and notice of public hearing announced
that a public hearing concerning
guidance on the taxation of the



